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Hon. D. E. McGlasson, Jr. Opinion Ro. V-1340
County Attorney i T ) Co
Randall County Re: Applicabllity of $4.00

Canyon, Texas sheriff's fee in the
described proceedings
Dear Sir: - - 1na justice court.

- Your request for an opinion relates to
a factual situation whereln eleveh hoys were charged
in justice court, upon complaint of thé mansger of a
State park, with disturbing the peace 1n such park.
The boys voluntarlly appeared hefore the justice of-
the peace, who examlned them, took & plea of guillty,
and assessed a flne and court costs. A deputy sher-
iff was requested by the justice of the pesace to
agsist the court. TUpon the refusal of a number of
the boys to pay thelr fines, the justice of the peace
committed them to the deputy sheriff, who took their
names. They paid thelr flnes, with the exception of
one boy, and as the deputy sherlff proceeded to leave
the room with the boy in hils ¢éustody, the justice of
the peace requested of the deputy sheriff to let the
boy go, upon the condition he would pay the fine lat-
er, which he did. The gquéstion presented is: Is a
sheriff's fee of $4.00 authorlzed as costs against
the defendants? '

Article 1072, V.C.C.P, 1s as follows:

“Sheriffs and constables serving pro-
cess and attendlng any examining court in
the examination of a misdemsanor case shall
be entitled to such fees as are allowed by
law for similar services in the trial of
such cases, not to exceed three dollars in
any one case, to be pald by the defendant
in case of final conviction.”

This statute does not authorize the allow-~
ance of a $3 fee in all events for the sheriff's at-
tendance at an examining trial, but only suthorizes
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such fees as are allowed for similar services in
the trial of the case, not to exceed $3. However,
under the facts which you have stated, the sheriff
was not entitled to any fees under Article 1072.

In Attorney General's Opinion 0-3078 (1941),
1t was stated:

1. There is no necessity for an
examining trial in a mlsdemeanor case when
the defendant pleads gulilty to same and
the court has jurisdiction of the offense.
For example, 1f a defendant was charged
in the justice court with the offense of
public drunkennegs and the justice had
started an examining trial and if the de-
fendant stated to the court that he de~
sired to plead gulilty the justice should
abandon the examining trial and enter a
judgment against the defendant. Under
such clrcumstances no fees should be allow-
ed for an examining trial. The regular
fees provided by law would be payable
under such circumstances.”

As we view the facts, a plea of gullty
was entered by the defendants prior to any examin-
ing trial. Therefore, no fees should attach by
reason of any examining trial but should attach by
virtue of the trial proper.

By virtue of Article 1057, V.C.C.P., the
fees set out in Article 1055, V.C.C.P., are charge-
able in criminal cases 1n justlce courts. Article
1065, V.C.C.P., is as follows:

“The following fees shall be allowed
the sheriff, or other peace officer per-
forming the same services in misdemeanor
cases, to be taxes ‘against the defendant
on conviction:

"
- s =

"5, For each commitment or release,
one dollar.”

To entitle an officer to recelve fees, he
must have performed the serviceg for which compensa-
tion hae been specified. Art. 1011, V.C.C.P.
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Attorney General's Opinion 0-1189 (1939)
held that only where the facts show that the defendant
1s in the actual and legal c¢ustody of a constable at
fhe time he pays his fine 1s the constable entitled
to a release fee.

Attorney General's Opinion 0-2788 (1940),
relating to arrest, commitment, and release faes,
states:

"The Constable 1s entitled to $1.00
for evecuting each valid commitment in mis-
demeanor cases. The commlitment issues only
after conviction of a dsfendant. The fcom-
mitment' or authority for imprisomment, )
which the Constable executes in mlsdemeanor
cases where a pecuniary fine has been ad-
judged agalnst a defendant, and where the
defendant 1s present, is a certified copy
of such judgment, as outlined by Article
787, C.C.P., supra. If in such case the
defendant be not present, the 'capias' au-
thorized and described in Articles 788 and
789, C.C.P., supra, 1s the 'commitment' which
the Constable executes. Where the judgment
is Imprisonment In jall, Articles 795 and
796, C.C.P., supra, apply, and the 'commit-
ment' in such cases would be either a certi-
fied copy of the judgment or a 'caplas', de-
pendent upon the facts involved therein.
The Constable would execute the 'commlitment'
by placing the defendant 1in jail as directed
in the order; when this was done by virtue
of a valid commitment the Congtable would
have earned his fee and be entitled thersto
if, as and when, same was collected.

#

"The Constable is not entitled to a re-
lease fee unless he has the defendant in
his actual and legal custody at the time
the defendant pays his fine and costs or
gsatisfies same by laying it out in jall and
the Constable then and there releases the
defendant from the force and effect of a
judgment restralning him, The term ‘release!
contemplates a full, final and complete re-
lease and dlscharge from the judgment re-
straining the defendant.”
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It is further stated in Attorney General's
Opinion V-322 (1947) that a sheriff is not entitled
to a fee for commitment of a defendant unless such de-
fendant is confined to the jall; and he is not entitled
to a comitment fee for giving the defendant time in
which to pay the judgment. But he is entitled to re~
ceive $1 for final release of such defendant from his
custody upon the payment of the judgment in full if the
sheriff had custody of the defendant.

Article 10565, V.C.C,P., has been construed
as authorizing a $1 fee for each commitment and a $1
fee for each release. Att'y Gen. Op. V-322, In Ex
parte Griffis, 145 S.W.2d 192 (Tex. Crim. 19%0), Erti-
cle 106H was construsd as follows:

“As we understand the statute the 've-
lease! for which the sheriff or constable
may have the iltem of one dollar charged
against an accused is the 'release' from
the judgment directing that he remain in
the officer's custody until the fine and
costs are paid.

"If relator had been placed in custody
of the constable untlil the fine and costs
wvere pald, and the constable had agreed that
relator might go =% large and pay same by in-
stallmentz, he could not defeat the charge of
one dollar for 'relea-ze' because the constable
had favore! him with the courtesy mentioned.
(We are not discussing or considering the
right of the officer to make such an agree-
ment.) '

"The issue as to whether relator was
properly chargeable with the one dollar for
'release' turns upon the question of whether
relator was ever in the constable's custody
under the judgment. . . ." |

We adhere to the rule stated in Opinion
V-322 that where a pecuniary judgment for a fine and
costs 1s rendered against a defendant who is present
in court the sheriff is entitled to receive $1 under
the provisions of Article 104A5, V.C.C.P., for final
release of the defendant from hls custody when such
judgment is paid in full, whether such judgment be
vald at the time of its entry or at a later date.
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The sheTiff is nidt entitled 't6 receive a fee for
commitment 1nh such case unless the defendant 1is
confined in jail.

Therefore in answer to your question, it
1s our “opinlon, ‘as 1t relates to- P particular
factuadl situation, that a fee of §3 18 not atuthorized
the sheriff fop attendance upon the justice court;
but he would be-sntitled to a $1 rélease Tee pursuant
to Article 1065, supra, inasmuch as’ the defendants -
wers 1n’the’éﬁst03§ggf'tﬁd“déﬁutyfshériff’in“étﬁéﬁd-
atice upoh suc¢h court after the judgménté of guilty
were entered. Art. 917, V.C.C.P.; Att'y Gen. Op.
0-693 (1939).

SRMARY

¥Where defendants in a misdeéemsanor case
filed iIn a justicé court pléad gullty to the’
offense and the justice of the peace procaeds
to hear the case and éntér judgment, & sheriff
whose ‘députy 18 in attehdance at the trial 1s
not entitled to any fees pursuant to Article
1072, V.C.C.P., authorizing fees for dttending-
any éxamining court, but he id entitled to a re-~
lease fée of $1 Tor final release of each de~-
fendant. Article 1065, V.C.C.P.
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